United States Court of Appeals,
El eventh Gircuit.
No. 93-9263.
LOYOLA FEDERAL SAVI NGS BANK, f/k/a Loyola Federal Savings and
Loan Association, Plaintiff-Counterclaim Defendant-Appellant,
Cross- Appel | ee,

V.

WlliamA FICKLING Jr., Defendant Third-Party, Plaintiff-
CounterclaimPlaintiff-Appellee, Cross-Appellant,

Ocean Forest Plaza Assoc. Limted Partnership; Erwin A
Fri edman; Stephen S. Friedman; Steven R Getenstein, Third-Party
Count er cl ai m Def endant s.
July 14, 1995.
Appeals from the United States District Court for the Mddle
District of Ceorgia. ( No. 5: 89-00110- CV- 2- MAC( DF) , Dur oss
Fitzpatrick, Chief Judge.

Before KRAVITCH, GCrcuit Judge, and GODBOLD and RONEY, Seni or
Circuit Judges.

RONEY, Senior Circuit Judge:

Al'l eging diversity jurisdiction, Loyola Federal Savings Bank
filed this suit in federal court against WIlliamA. Fickling, Jr.
seeki ng recovery on a $1, 100, 000 | oan guaranty. After four years
of litigation, the entry of summary judgnent against it on its
conpl aint, and an adverse jury award of $2.7 mllion to Fickling on
his counterclainms, while awaiting a ruling on post-trial notions,
Loyola filed a "suggestion” that the district court |acked subject
matter jurisdiction. |Its theory was that Loyola was a federally
chartered corporation and not a citizen of any state for diversity
pur poses.

The district court accepted the argunent that it did not have

diversity jurisdiction, but retained jurisdiction of all clains



because Fickling pled a federal securities counterclaim which
i nvoked federal jurisdiction. Accordingly, the court ruled that it
had pendent jurisdiction over Fickling's state |law clainms, and
Loyola's initial claim would be a conpulsory counterclaim to
Fickling' s state | aw cl ai ns.

We affirm the decision of the district court that it had
jurisdiction, but on the independent ground that it had diversity
jurisdiction. As to the various other issues raised on appeal and
cross-appeal, we affirm or dism ss as noot, except as to a portion
of the judgnent, $520, 000, which would anount to "doubl e recovery"
by Fi ckling.

In 1985, Loyol a Federal Savings Bank | oaned the Ocean Forest
Limted Partnership $16.37 nmillion to construct a hotel condom ni um
project in Myrtle Beach, South Carolina. Later that year, WIIiam
A. Fickling Jr., a resident of GCeorgia, invested approximtely
$750,000 in Ccean Forest in return for a share in the linmted
part ner shi p. In late 1986, Erwin Friedman, the sole general
partner of Ocean Forest, obtained additional funding for Ocean Vi ew
from Loyola in the amount of $1.1 million. Fi ckl i ng guarant eed
this loan. As part of the requirenment for the | oan, Ocean Forest
obtained a $1.5 mllion line of credit through the First Uni on Bank
of Macon, which Fickling also guaranteed. Still in need of funds
inlate 1987, Ocean Forest obtained an additional $800,000 on this
line of credit, again with Fickling s guarantee. Eventual | y,
Fi ckling, as guarantor, paid off the First Union |oans.

On Decenber 28, 1988, Loyola, in state court proceedings,

forecl osed on the Ocean Forest property in South Carolina. Wen



Loyola filed this suit in federal court in Georgia on the $1.1
mllion |loan guaranty, Fickling counterclained asserting federa
securities and state law clains, including a claimas subrogee to
an all eged First Union claimagainst Loyola. As to Loyola's claim
on the guaranty, the district court granted summary judgnent to
Fi ckling because Loyola had altered the |oan agreenents w thout
Fi ckling' s consent.

The district court then dismssed the federal securities
counterclaimfor failure to state a cause of action. Fickling' s
state |l aw counterclains were submtted to a jury, which rendered
verdicts in favor of Fickling. Only two survived a judgnent
notw t hstandi ng the verdict: a judgnent for $2.49 mllion on the
claim of subrogation to a First Union cause of action for
m srepresentation by Loyola in inducing the First Union | oan, and
a judgnment for $215,000 on a claim that Loyola assisted Ccean
Forest's general partner in a breach of a fiduciary duty owed to
Fickling. Loyola appeals the summary judgnent against it and the
j udgnments on the subrogation and breach of fiduciary duty clains.

Fi ckling cross-clains the dism ssal of certain of his clains,
but our affirmance of the judgnents in his favor nmake these issues
noot, since he recovered all that he was entitled to under the
affirmed cl ai ns.

Jurisdiction
In our de novo review of the district court's determ nation
of subject matter jurisdiction, see Wodruff v. US. Dep't of
Labor, 954 F.2d 634, 636 (11th G r.1992), reh'g denied, 961 F.2d

224, we affirm the decision of the district court that it had



jurisdiction, but on the ground that it had diversity jurisdiction.
Contrary to Loyola's argunent that as a federally chartered
corporation it is not a citizen of any state for diversity
purposes, the facts here nake applicable the rule' s exception
allowing a corporation to be considered a citizen of one state for
di versity purposes if the corporation's activities are "localized"
in that state, despite sone out-of-state business activities. The
activities do not have to be 100% |l ocalized in order to trigger
this exception.

Loyola is a corporation chartered pursuant to federal |aw, 12
US C 88 1461 et seq. It would not be a citizen of any state for
diversity purposes and diversity jurisdiction would not exist
unl ess the corporation's activities were sufficiently "localized"
in one state. Westcap Governnent Securities, Inc. v. Honestead Air
Force Base Federal Credit Union, 697 F.2d 911, 911-12 n. 1 (11th
Cir.1983), citing Feuchtwanger Corp. v. Lake H awatha Fed. Credit
Union, 272 F.2d 453 (3d Cr.1959). In Feuchtwanger the credit
union in question restricted its operations to one particular
community within the state of New Jersey. Feucht wanger found
| ocal i zation and, thus, diversity. However, in correctly noting
that there has been little discussion of this issue in this
Crcuit, the district court felt constrained in extending its
anal ysi s past those facts found in Feuchtwanger. W believe that
this is too restrictive an application of the |ocalization test.
The court in Feuchtwanger denonstrated a simlar thought when it
said, "[t]hus, for the future, localization |ess extrene than we

have in this case will suffice to establish corporate citizenship



in the admnistration of diversity jurisdiction.” Feucht wanger
Corp. v. Lake Hiawatha Fed. Credit Union, 272 F.2d at 456.

Determ ni ng whether a federal corporation is |ocalized for
di versity purposes should not be sinply a question as to whether
that corporation's activities are exclusive to one state. Such an
eval uati on should involve a nore expansive investigation into the
corporation's business. A variety of factors are relevant to this
i nquiry, such as the corporation's principal place of business, the
exi stence of branch offices outside the state, the anount of
business transacted in different states, and any other data
provi ding evidence that the corporation is local or national in
nature. See Provident Nat'l Bank v. California Fed. Sav. & Loan
Ass'n, 624 F.Supp. 858, 860-61 (E.D.Pa.1985), aff'd, 819 F.2d 434
(3d Cir.1987); Waldron Mdway Enterprises, Inc. v. Coast Federal
Bank, 1992 W. 81724 at 1 (E.D.N.Y. Apr. 10, 1992).

This nore expansive approach conports wth diversity
jurisdiction's purpose of avoi ding any possible bias favoring the
party from the state in which the state court proceeding is
brought. See Barrow S.S. Co. v. Kane, 170 U.S. 100, 111, 18 S. C
1526, 530, 42 L.Ed. 964 (1898); Feucht wanger Corp. v. Lake
H awat ha Fed. Credit Union, 272 F.2d at 455 ("local bias in favor
of |l ocal persons and institutions in controversies wth strangers,
a principal justification for diversity jurisdiction, is nore
likely to be present in the case of a corporation thus |ocalized in
fact than one which is connected with the state only in the form
sense of having been incorporated there.").

At the time of suit, Loyola' s activities were anply | ocalized



in Maryland for diversity purposes. Loyola's principal place of
busi ness was | ocated in Maryland. Al but one of its thirty-one
branch offices were located in Maryland. Over two-thirds of its
residential nortgages were |located in Maryland. Two-thirds of the

loans that it serviced were secured with property located in

Mar yl and. For loans it serviced secured by property outside
Maryl and, paynents were made in Maryl and. The anount in
controversy here exceeds $50,000. Fickling is a citizen of

Ceorgia. Loyola, throughits localized activities, is acitizen of
Maryl and. Diversity jurisdiction is established.

Al t hough this decision resolves all the jurisdictional issues
inthis case, in the alternative, we would agree with the district
court that it had jurisdictionto enter the judgnments appeal ed from
on the ground that it had federal question jurisdiction and pendent
jurisdiction of the state clains, as analyzed in the district
court's order of August 23, 1993. Loyola Federal Savings & Loan
Associ ation v. Fickling, 783 F.Supp. 620 (M D. Ga. 1992).

Subr ogati on

The critical question on the judgnent in favor of Fickling,
as a subrogee to First Union's cause of action for Loyola's
m srepresentation in inducing the First Union |oans, is the effect
of the know edge with which the court charged Fickling as to his
direct clains. The court set aside jury verdicts for Fickling on
his personal clains for fraud and negligent communication on the
ground that the evidence conpelled the conclusion that Fickling
shoul d have been aware of the facts about the financial condition

of his own partnership that he accused Loyola of concealing from



hi m The court did not, however, bar Fickling's recovery as a
subrogee because of that evidence. This may seem paradoxical, but
careful exam nation of the facts denonstrates that this anomaly is
facial, and the district court's decision in this regard is
correct.

The district court ruled that Fickling cannot recover on his
personal cl ai ms because he knew, or should have known, all that he
conplains Loyola failed to disclose to him In contrast, First
Union had no know edge of the information that it inquired of
Loyol a. Fickling's know edge of sone of these facts is wholly
irrelevant to First Union's claim since there is no reason to
i mpute to First Uni on what Fickling may have known. Since Fickling
guaranteed the line of credit and paid the | oans, he stands in the
position of First Union to recover against Loyola for
m srepresentation. Thus, even if Fickling were prevented as a
creditor frommaking a claimdue to his unique know edge, Fickling
as a guarantor is not so hindered because a guarantor has no fewer
and no greater rights than the creditor for whomthe guarantee is
provi ded—+n this case First Union. Travelers Ins. Co. .
Commercial Union Ins. Co., 176 Ga. App. 305, 308, 335 S.E. 2d 681,
683 (1985), cert. denied. Therefore, Fickling as guarantor is
entitled to no fewer rights than if the guarantor were a stranger.

Contrary to Loyol a's argunent on appeal, there was sufficient
evi dence to support the jury's decision that Loyola msled First
Uni on. First Union was not charged with any know edge that
Fi ckling m ght have. The evidence indicates that First Union nmade

inquiries of Loyola concerning the state of OCcean Forest and



Loyola's commtnent thereto. Loyola's responses to these inquiries
were material in First Union's decision to extend the |ine of
credit to Ocean Forest, even with Fickling' s guarantee. Loyol a
failed to inform First Union of delingquent interest paynents,
Loyol a' s consi deration of the | oan for default and accel erati on and
Loyola's earlier refusal to extend additional credit to the
pr oj ect . The jury could properly conclude that this evidence
supported a finding that Loyola msled First Union. Once Loyola
agreed to respond to First Union's requests regardi ng OCcean For est,
Loyola was under a duty to be forthcom ng and not omt intrinsic
mat eri al facts unknown to and not reasonably discoverable by First
Union. Southern Internodal Logistics v. Smth & Kelly Co., 190
Ga. App. 584, 585, 379 S.E.2d 612, 614 (1989).

Mor eover, sone of the facts undisclosed to First Union were,
in fact, beyond Fickling's know edge, such as Loyola's
recommendati on of foreclosure and Loyola's decision to violate its
own underwiting standards. Thus, despite Fickling' s inability to
make a direct claim against Loyola, First Union's separate and
di stinct claimremains solid.

"Doubl e Recovery"

The jury granted Fickling full recovery on the guarantee
cl ai mt hrough subrogati on because the Iine of credit woul d not have
been issued wthout Loyola's msrepresentations. Fi ckling,
neverthel ess, imediately received $520,000 from the proceeds of
the First Union |[oan. If the loan had never been nade, the
evi dence indicates that Ccean Forest would not have paid Fickling

the $520,000 that he previously |loaned or contributed to QOcean



Forest. Consequently, as a matter of law, Fickling has failed to
prove this anmount in damages, and the jury's award nust be reduced
by that anobunt so that Fickling will not recover for damages he did
not incur. See, e.g., Sea-Land Services, Inc., v. Gaudet, 414 U. S
573, 591 n. 29, 94 S.Ct. 806, 818 n. 29, 39 L.Ed.2d 9 (1974)
(doubl e recovery for tort not allowed), reh' g denied, 415 U. S. 986,
94 S.Ct. 1582, 39 L.Ed.2d 883; Trice v. WIlson, 113 Ga. App. 715,
721, 149 S.E.2d 530, 535 (1966) (sane).
Breach of Fiduciary Duty

I n exchange for Ccean Forest's general partner's agreenent
not to object to Loyola's foreclosure on Ccean Forest, Loyola
rel eased Friedman from his personal guarantees and agreed to pay
$430, 000 of the partnership's debt to certain creditors. Unlike
Fri edman, however, Fickling received no consideration for the
rel ease of the partnership's interest. The jury's determ nation
that this constituted a breach of fiduciary duty that Friednman owed
Fi ckling, and that Loyola assisted in this breach, is sufficiently
supported by the evidence. The jury could find that Fickling, as
50% owner of the partnership, was entitled to one-half of the
$430, 000 Loyola paid to Friednan.

Loyol a's Conpl aint on Fickling s Guaranty

W affirmthe district court's summary judgnment in favor of
def endant Fickling on Loyola's original conplaint. The evidence,
as argued in the briefs, indicates that the |oan docunents were
indeed materially altered. Contrary to Loyola's argunent, those
who changed t he agreenent had no authority fromFickling to do so.

There is no evidence from which a jury could find that Fickling



could be held responsible for these alterations.
Fi ckling' s Counterclains

Si nce the out conme of Fickling' s securities and personal cl ains
would in no way affect the anmount of Fickling' s recovery, other
than to i ndi cate whether there were alternate grounds for recovery,
t hese i ssues rai sed on cross-appeal are dism ssed as noot.

Concl usi on

We AFFIRM the finding of subject matter jurisdiction, and al
of the district court's award except that the total award is to be
reduced by $520,000 to prevent "double recovery,"” or, nore
precisely, recovery for damages which Fickling did not incur. W
VACATE AND REMAND t he judgnment for nodificationin this regard. W
DI SM SS as noot Fickling' s clains on cross-appeal.

AFFI RVED I N PART, DI SM SSED I N PART, VACATED |IN PART, AND
REMANDED.



